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FOREWARD

In December 1987 the Education Employees Grievance
Board completed its second full year of operation, having
been created by the Tegislature in 1985 as the hearing
examiner_level of the four step grievance procedure to
serve the 55,000 employees of the state education system
(W.Va. Code, 18-29-1 et §gg.).l This legislation provides
a procedure for employeesg of the board of regents, state
board of education, county boards cof education, regional
educational service agencies and multi-county vocational
centers and their employers to resolve employment disputes.
The Education Employees Grievance Board (Board) commenced
operation with two hearing examiners, one in Elkins and
Charleston, and the first evidentiary hearing was conducted
in December 1985. In July 1986 two additional hearing
examiners were employed and offices in Wheeling and Beckley

were added.

Level one contemplates an informal conference
with the employees' immediate supervisor and therecafter
the filing of a written grievance with a written decision
from the supervisor; level two provides for an eviden-
tiary type hearing with the county superintendent or
chief administrator or their designees and level three
provides for a discretionary hearing before the county
board of education. (W.Va. Code, 18-29-4).

The Education Employees Grievance Board is reguired
to administer the procedure only at level four and appoints
the hearing examiners to serve at its will and pleasure.
(W.Va. Code, 18-29-5).




In accordance with W.va. Code, 18-29-5 the Board
conducted an open hearing in Charleston on January 4,
1988 and invited all education institutions, school superin-
tendents, employee organizations and all grievants partic-
ipating in level four grievances in 1987 to attend or
submit written data concerning thelir experience(s) with
the level four process. The purpose of this meeting
and solicitation of written comment was to receive input
on the operation of the level four procedure and the
performance of the hearing examiners during 1987 to enable
the Board to prepare thié Evaluation and Report as required
by law.

Over four hundred notices were mailed and in response

thereto twenty-one written statements were received and
twelve persons attended the open meeting: five grievants,
one county school superintendent, six reﬁresentatives

of employee organizations, 1l.e., West Virginia School

Service Perscnnel Association (WVSSPA) and West Virginia

Education Association (WVEA), and one representative

from the Department of Education. Of the twenty-one
written responses, eight were critical, seven were compli-
mentary, and six were in the nature of recommendations
to improve the grievance procedure.

Of those persons appearing at the open hearing and
offering comment, one grievant was favorable, three

grievants were critical either of the hearing examiners
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or their own representative or lawyer, one four member
delegation from WVSSPA was highly critical of their win-loss
ratio and of what was perceived as a employer oriented
philosophy of the hearing examiners, one representative

of the WVEA was critical of the win-loss ratio but compli-
mentary of the level four process and the representative

of the State Department of Education was critical of

the Board assuming jurisdiction over the Department in

the grievance procedure; five of the twelve persons in

attendance 4id not offer comments.

EVALUATION

Based upon the comments and criticisms received
at the open hearing, the written responses to the notices
and oral comments from other sources, the Board can report
a general satisfaction with the level four grievance
procedure in 1987. In addition to the criticisms voiced
by the officials of WVSSPA concerning the win-loss ratio
and its concern that the hearing examiners were becoming
philosophically attuned to employer arguments, there
were several comments relating to the time regquired to
resolve a grievance. This concern focused on the time
involved in the overall grievance process as well as
the time required to obtain the level four written decision,

which latter point will be treated in more detail in
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the Recommendations that follow.2

Normally, a written decision is issued thirty to
forty-five working days from the date of the level four
hearing depending, in part, upon the parties' desire
to file proposed findings of fact and conclusions of
law. However, this schedule was disrupted somewhat by
the vacancy in the hearing examiner position in Beckley
for five months in 1987 reguiring the other three hearing
examiners to absorb the Beckley grievance load. Notwith-
standing, in 1987, 340 grievances were received by the
Board and disposition was made of 309: 229 by written
decision and 82 by remands and dismissals. The breakdown

of activity of each hearing examiner by office is as

follows:
Decisions issued Level four hearings
Scheduled Held
Charleston 71 159 82
Elkins 60 164 50
Beckley 46 83 40
Wheeling 52 111 35

229 517 207

Of the 229 decisions rendered in 1987 fifty-four
were appealed to the circuit courts and of the results

reported to the Board, thirteen decisions were affirmed,

2 This was also a common complaint during 1986 and
was noted in the 1986 Report to the Governor and Legislature
dated January 28, 1987. {See pages, 4-5}.
In that Report the Board recommended, inter alia,
that the number of hearing examiners be increased to
six (6) and that the salary be increased to a potential
of $35,0006.00. (Id., pp.7,8).
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six decisions were reversed, one decision was remanded

and five appeals were withdrawn. The six reported decisions
reversed by the circuit courts all involved professional
employees and four of the reversals involved grievances
wherein the grievant had prevailed before the hearing
examiner.3 According to school service personnel associ-

ation officials, of eight reported appeals by service

personnel one hearing examiner decision was reversed
and seven were affirmed. Thus, the decisiocns of the
hearing examiners were affirmed in seventy-five percent
of the reported grievances appealed to the circuit courts.?

An average of thirty (30} grievances were filed

each month and the average caseload per hearing examiner

is thirty-five (35) grievances. One hundred fifty-three

3 One of the decisions, Leonard Bonfantino v. Marion
County Board of Education, Docket No. 24-86-079, was
appealed by WVEA to the Supreme Court of Appeals and
1s on the docket for argument on January 26, 1988.
Another one of the four decisions, Alice DeFazio, V.
Harrison County Board of Education, Docket No. 42-86-
054-2, was appealed to the Supreme Court on January 19,
1988.

4

W.Va. Code, 18-29-7 provides that the decision
of the hearing examiner shall be final upon the parties
and is enforceable in circuit court but that either party
may appeal to the circuit court of Kanawha County or
to the county in which the grievance occurred. The appeal
must be filed within thirty days cf the receipt of the
decision of the hearing examiner.




(153) grievances were carried over from the 1286 docket

and a list of the grievances filed by county employees,
decided or otherwise disposed of by dismissal or remand?

in 1987 by county breakdown is as follows:

Filed Decisions Dismissals Remands

Barbour 5 6 0 0
Berkeley 13 7 3 0
Boone 5 3 1 0
Braxton 0 0 0 0
Brooke 3 3 0 0
Cabell 20 7 3 1
Calhoun 2 0 2 0
Clay Q 0 0 0
Doddridge 1 1 0 0
Fayette 4 7 1 0
Gilmer 11 3 1 1
Grant 0 0 0 0
Greenbrier 4 2 1 0
Hampshire 3 1 0 0
Hancock 3 7 0 a
Hardy 2 0 2 0
5

Grievances are dismissed or remanded upon motion
of the parties or by the hearing examiner when the parties
have compromised the ¢laim, have failed to conduct a
hearing at the lower level, etc. The indications are
that more grievances are being compromised at the lower
levels by utilizing the body of decision law that has
been developed by the hearing examiners. Our records
also reflect that thirty-eight grievances were resolved
after having been docketed for hearing at level four.
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Filed Decisijions Dismissals Remands

Upshur i 3 0 0
Wayne 8 8 2 0
Webster 1 2 0 ¢
Wetzel 1 4 0 0
Wirt 2 0 2 0
Wood 11 7 5 0
Wyoming 13 10 2 0

Total 298 212 62 8

One grievance was filed by and two decisions were
rendered involving employees of the West Virginia Department
of Education in 1987 and the following data involves

grievances of employees of the Board of Regents:

Filed Decisions Dismissals Remands

West Virginia University 19 13 9 1
Marshall University i2 1 7

West Virginia Northern
Community College

Shepherd
West Liberty 4 0
Parkersburg Community
College 1 0
Potomac State Y 0 _0 1
Total 42 15 16




Under the circumstances, the Board is again pleased
to report an overall satisfaction with the functioning
of the level four grievance process and the performance
0f the hearing examiners in 1987. The majority of criti-
cisms and compliments received were those normally expected
of litigants involved in any type of adversarial proceeding
and consistent with the common complaint that the Board
should assume more responsibility in the administration
of school affairs and the converse complaint of school
administrators that the Board is encroaching upon its
territory. The impressive comments were those received
from participants who did not prevail in the level four
grievance but coﬁsidered their level four treatment as
fair and professional. This is further borne out by
the extremely high rate of hearing examiner decisions
being affirmed by the various c¢ircuit courts and the

positive comments received from individual circuit judges.

Recommendations

As noted 1in the Report of last year it is the consid-
ered opinion of the Board that the existing structure,
composition and process of selection of the board members
should be preserved in order to ensure the maintenance

of the integrity, continuity and consistency of the
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operation of the level four grievance procedure. Also,

as the level four procedure matures the responsibilities
and demands.upon the board members incréases and as noted
in the Report last year it is essential that the position
of director be established either by legislation or board
order. In July 1986 the Board created the position of
chief hearing examiner but the increased number of adminis-
trative and supervisory duties plécéd.upon the chief.
hearing examiner renders it difficult, if not impossible,
for that examiner to also conduct hearings, write decisions
and otherwise accommodate the needs of the most active
office in the level four system.' The director would

serve at the will and pleasure of the Board, would be
charged with the responsibility of the day-to-day management
of the agency and the execution of the directives of

the Board and would conduct hearings enly as- necessary: - -

The Board also recommends that the number of hearing
examiners be increased to six (6), inclusive of the direc-
toxr, to ensure that the current level of operation is

maintained and to meet the growing demands of the agency.6

6 The Board is aware that there is another effort
underway at this session of the Legislature to enact
a grievance procedure for state employees similar to
W.Va. Code, 18-29-1 et seq. These recommendations do
not contemplate the addition of such a system to the
present structure of the Educaticon Employees Grievance
Board and further consideration of the figures included
herein would have to be made if the Legislature combines
(footnote continued)
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The necessity thereof was acknowledged by the budget
officials conducting our budget hearing on October 26,

1987.7 In addition to the evidentiary hearings and routine

casework involved in the disposition of a grievance such

as motions, etc., it appears that a hearing examiner

can issue an average of 5.5 decisions per month and continue
to maintain the level of professionalism established

by the Board. Accordingly, it is not possible to improve

upon the time required to make final disposition of a

grievance at level four with the present number of hearing

{(footnote continued)

the two systems under the Jjurisdiction of this Board.

It is to be noted, however, that the level four system

in place would accommodate the addition of public employees
with modest variations of the existing system.

7 Also acknowledged at the budget hearing was the
absolulte necessity of a computer system for the agency.
Since the creation of this Board the hearing examiners
have written 379 decisions invelving complex legal issues
and andled nearly 500 grievances. Much valuable time
is expended in the effort to maintain continuity by appli-
cation of the principle of administrative stare decisis.

Attached to this Report, in the Appendix, 1is a
Fiscal Summary, a Fiscal Year 1988-89 Appropriation
Request and a copy of theRequest for Appropriation Improve-
ment Above Current Level FY 1988-89% which elaborates
upon the financial aspect of this Report.
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examiners.8 Finally, it is essential that the Board
be given the discretion of increasing the salaries of
the hearing examiners to $35,000.00 and that of the
director to $45,000.00, in order to attract and retain

experienced personnel.

8 The amount of time involved in the evidentiary
hearings at level four varies from several hours Lo
several days, especially in dismissals for cause pursuant
to W.Va. Code, 18A-2-8. Dismissals and suspensions are
given priority on the hearing docket and the number of
this type of grievances increased significantly in 1987.
Since the creation of the Education Employees Grievance
Board in 1985 the Board has decided 24 dismissal cases
and 9 suspension cases.
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CONCLUSION

The experience of 1987 serves as cumulative evidence
of the wisdom of Governcor Moore and the Legislature in
the creation of the level four grievance procedure for
education employees. The primary body of education law
being developed via the decisions of the Education Employees

Grievance Board continues to grow and to be utilized

in the disposition of disputes at lower levels of the
grievance procedure. The circuit courts are nco longer
burdened with the‘inordinate number of these evidentiary
hearings on court dockets and, instead, are able to decide
the cases on appeal upon the record made up before the

hearing examiner.

Accordingly, it is with a sense of accomplishment
and pride that the Board respectfully tenders its 1987

Annual Report to the Governor and the Legislature.
Respectfully,

JAMES PAUI. GEARY

Chairman

ORTON A. JONES

Member

DAVID L. WHITE

Member
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FISCAL SUMMARY

An initial allotment of $100,000 was appropriated
to this agency by the 1985 Legislature and the first
two offices of the Education Employees Grievance Board
were established. Based on expenditures occurring in
Fiscal Year 1985-86 it was estimated that approximately
$70,000 per year would be needed to operate each field
office and $120,000 to operate the Charleston office.
Our fiscal year 1986-87 appropriation of $322,970 reflected
our total operating needs, taking into account start
up costs for two additional offices and completion of
the two existing offices.9

An unclassified budget of $282,977 was appropriated
for this agency for fiscal year 1987-88. This amount
reflected a reduction of $28,000 from the initial reguest.
The spending level at all locations has been scrutinized
and this agency will be able to complete this year of

operation within the appropriation and maintain an accept-

With the exception of the Charleston office which
has three employees, i.e., a secretary, administrative
assistant and chief hearing examiner, each of the offices
1s staffed by a hearing examiner and a secretary. The
satellite offices are eguipped with the West Virginia
Code and the West Virginia Reports for legal reference
material; the Charleston Office also has the last hundred
volumes of the Southeastern Reporter and the current
volumes of West's Education Law Reporter and provides
copies of current Supreme Court decisions, etc., to the
satellite offices.




table level of operation; our ability tb accomplish this
is due mainly to the temporary loss of personnel this
agency experienced during the year. (See pg. 4, supra).
Presuming that we would maintain a full complement
of staff throughout the ensuing fiscal year, an appro-
priation reguest of $377,452 was submitted. 1In con-
sideration of the current caselocad of the hearing examiners
two additional hearing examiners were proposed enabling
this agency to remain at current level. Attached to
the appropriation request was an improvement level package
of $21,000 allowing for the purchase of the computer
equipment which is now deemed vital to the continued
effectiveness of this office. The improvement level
package is, for the most part, a one time expenditure

that will only require future appropriations for software.
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REQUEST FOR APPROPRIATION ! Poga S -
IMPROVEMENT ABOVE CURRENT LEVEL

PRIORITY NUMBER 1 _ FY 1988-89
. Education Employees Grievance Board 5015
Spahag Unit Apprapoated S1ae Account Numbat Appropriatod Federal Account Number
BY ITEMS OF APPROPTIATION Stato Fedaral Other Total JUSTIFICATION
_umbor o Posians BEquipment Purchases to include;

Patsonal Servicas
Humber of Passlions
Annual tncremani .

3 computer terminals and 3 software packages compatible with
the system used in the Charleston office — $18,000

Talal Personal Services , . _
Current Exponses Computer support furniture - $3,400
?Epa"s 20 Algalons 21500 The initial purchase of this equipment will be a cne time

qo"':’me"' L expenditure as the system proposed to us by I.5.8.D. has the

el capacity to expand with our needs. The average number of decisions

rendered on a munthly basis by this agency is twenty-four, To
date, more than 300 decisions have been formally issued, exclusive
of dismissal and remand orders. We are now at a point where

the simple irdexing method that we ubilize is not effective and
there is increased probability that the hearing examiners wil}
issue conflicting decisions on the same issue simply due to an
inability to recall every grievance acted on and the final outcoms.
Additionally, the amount of time it takes to review, page by

page, previously issued decisions to Find cne that is sindlar

in nature utilizes time that can be more effectively spent writing
decisions and conducting hearings.

TOTAL 21,000 _]
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